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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

 
IN RE MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS (MERS) 
LITIGATION, 

 

MDL Docket No. 09-2119-JAT 

 

NOTICE OF FILING ORDERS 

Defendants Mortgage Electronic Registration Systems, Inc. and MERSCORP, 

Inc. (together, “MERS”) hereby notify this Court of three Orders rendered in cases that were 

transferred to this Court pursuant to the United States Judicial Panel on Multidistrict Litigation’s 

Transfer Order dated December 7, 2009.  See In Re: Mortgage Electronic Registration Systems 

(MERS) Litigation, MDL No. 2119 (Dec. 7, 2009) (“Transfer Order”).  The three Orders were 

rendered in Goodwin, et al. v. Executive Trustee Services, LLC, et al., No. 3:09-cv-00306 (Jan. 8, 

2010 D. Nev.) (“Goodwin Order”), Lopez, et al., v. Executive Trustee Services, LLC, et al., No. 

3:09-cv-00180 (Jan. 13, 2010 D. Nev.) (“Lopez Order”) and Green, et al. v. Countrywide Home 

Loans, Inc., et al., No. 3:09-cv-00374 (Jan. 12, 2010 D. Nev.) (“Green Order”).  The Goodwin 

Order, the Lopez Order and the Green Order are attached.1  

                                                 
1  Certain Defendants asked for a status conference in this case (DE 3), and contained in 
their request was a chart summarizing the status of the cases that had been transferred.  The 
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Goodwin, Lopez and Green are three of seven almost identical national class 

action lawsuits brought by the same plaintiffs’ counsel alleging conspiracy and fraud theories 

concerning MERS and the MERS® System.  In Goodwin, Lopez and Green, the federal district 

court in Nevada dismissed the Plaintiffs’ complaints to the extent the claims were not subject to 

transfer under the Panel’s Transfer Order, finding Plaintiffs’ claims against all Defendants to be 

without merit and lacking the necessary facts to state any plausible and actionable legal theories.  

See Goodwin Order, 22:25-23:2; Lopez Order, 20:20-23; Green Order, 6:26-7:6. 

In Goodwin, the Court dismissed six of the Plaintiffs’ seven claims, including 

Nevada common law claims for conspiracy to commit fraud and conversion,2 see Goodwin 

Order, 13:23-16:18, unjust enrichment, id., 17:14-18:6, intentional infliction of emotional 

distress, id., 18:7-19:17, and fraud in the inducement, id., 19:18-20:12, and statutory claims for 

violation of the Fair Housing, id., 7:2-8:20, and the Nevada Uniform Lending Practices Act.  Id., 

8:21-13:22.3  The Goodwin Court, Judge Reed, held that it was without jurisdiction, as a result of 

the Transfer Order, to decide the Defendants’ Motions to Dismiss with regard to the Plaintiffs’ 

seventh claim, “Conspiracy to Commit Fraud Related to the MERS System,” and therefore 

issued no ruling relating to this particular claim.  See id., 17:1-17:13.4 

                                                                                                                                                             
Goodwin Order, Lopez Order and Green Order provide an update to the status of the three cases.  
See (DE 3), 9-10 (Goodwin), 7-9 (Lopez), 10-11 (Green). 
2  The Goodwin Plaintiffs’ claim for conspiracy to commit fraud and conversion was 
dismissed for failure to allege facts sufficient to state a claim for fraud or conversion, or to allege 
a conspiracy to commit fraud or conversion under Nevada law.  Because Plaintiffs’ Complaint 
lacked specificity, the Nevada Court noted that there was a lack of clarity regarding whether this 
particular claim was remanded under the Panel’s Transfer Order.  Goodwin Order, n. 4. 
3  The Court also denied the Plaintiffs’ Motion for Preliminary Injunction and Motion to 
Certify Class.  See id., 23:24-24:2. 
4  The Court granted Plaintiffs’ leave to amend their First Amended Complaint, cautioning, 
however, that an amended pleading without additional factual allegations would lead to a 
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In Lopez, similar to Goodwin, the Court dismissed seven of the Plaintiffs’ eight 

claims, including Nevada common law claims for conspiracy to commit fraud and conversion, 

see Lopez Order, 11:1-13:22, unjust enrichment, id., 14:10-15:2, intentional infliction of 

emotional distress, id., 15:3-16:13, and fraud in the inducement, id., 16:14-17:19, and statutory 

claims for violation of the Fair Housing, id., 6:5-7:23, Fair Debt Collection Practices Act, id., 

7:24-9:7, and the Nevada Uniform Lending Practices Act.  Id., 9:8-10:24.5  And as in Goodwin, 

the Court in Lopez held that it was without jurisdiction, as a result of the Transfer Order, to 

decide the Defendants’ Motions to Dismiss with regard to the Plaintiffs’ eighth claim, 

“Conspiracy to Commit Fraud Related to the MERS System,” and therefore issued no ruling on 

that claim.  See id., 13:23-14:9.6 

In Green, prior to the issuance of the Transfer Order, the Plaintiffs had responded 

to the Defendants’ Motions to Dismiss their Complaint by filing a “collective response to 

Defendants’ motions to dismiss and motion for leave to amend,” in which the Plaintiffs, the 

Court held, “essentially concede that their initial complaint was deficient” and “seek leave to 

address the deficiencies” in their claims for conspiracy and fraud, wrongful foreclosure and 

unjust enrichment.  Green Order, 2:3-10.  Defendants had opposed the Plaintiffs’ motion for 

leave to amend.  See id. 2:10-11.  By its January 12th Order, the Court in Green dismissed the 

Plaintiffs’ Complaint “to the extent it does not involve claims assigned to the District of Arizona 

                                                                                                                                                             
dismissal with prejudice. See id., 21:16-18 (“if the amended complaint is similarly deficient, we 
may be forced to conclude that leave to further amend would be futile”). 
5  The Court also denied the Plaintiffs’ Motion for Temporary Restraining Order, Third 
Motion for Preliminary Injunction and Motion to Certify Class.  See id., 21:7-14.  Further, the 
Court granted the Federal Housing Finance Agency’s motion to intervene as conservator for 
Fannie Mae and Freddie Mac.  See id, 19:7-9. 
6  Like Goodwin, the Court in Lopez granted Plaintiffs’ leave to amend their First Amended 
Complaint, cautioning that an amended pleading without additional factual allegations would 
lead to a dismissal with prejudice. See id., 18:6-12. 
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pursuant to the MDL order.”  Id., 7:1-2.  The Court further held it is without “authority to rule” 

on Plaintiffs’ motion for leave to amend with respect to Plaintiffs’ fraud and conspiracy claims, 

and that “Plaintiffs must seek leave from [this Court] Judge Teilborg to amend those claims.”  

Id., 3:24-27.  But with respect to Plaintiffs’ claims that the court believed were not related to the 

formation and operation of the MERS® System—which were for wrongful foreclosure and 

unjust enrichment—the Court found that the Plaintiffs’ motion for leave to file an amended 

complaint was “denied on the grounds of futility.”  Id., 7:4. 

Dated:   January 14, 2010. 

Respectfully submitted, 

By     /s/ Robert M. Brochin  
Robert M. Brochin (admitted pro hac vice) 
Morgan, Lewis & Bockius LLP 
5300 Wachovia Financial Center 
200 South Biscayne Boulevard 
Miami, Florida  33131-2339 
Tel: 305-415-3456   
Fax: 305-415-3001 
rbrochin@morganlewis.com 
 
James R. Condo (No. 005867) 
Snell & Wilmer L.L.P. 
One Arizona Center 
400 East Van Buren Street 
Phoenix, AZ  85004-2202 
Tel: 602-382-6353 
jcondo@swlaw.com 
 
Attorneys for Defendants MERSCORP, Inc. and 
Mortgage Electronic Registration Systems, Inc. 
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CERTIFICATE OF SERVICE 

I hereby certify that on January 14, 2010, I electronically filed the foregoing 

Notice of Filing Orders using the CM/ECF system which will send a notice of electronic filing 

to all parties as listed on the Notice of Electronic Filing. 

s/Robert M. Brochin  
Robert M. Brochin  

                                                 
 If electronic notice is not indicated through the court’s e-filing system, a true and correct 
paper copy of the foregoing document was delivered via U.S. Mail. 
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1 E. conspiracv to Commit Fraud Related to the MERS svstem

2 Plaintiffs' fourth claim for relief alleges a conspiracy to

3 zommit fraud related to the MERS system. Pursuant to a transfer

4 order issued by the United States Judicial Panel on Multidistrict

5 Litigation, the claims in this case that are related to the

6 formation and/or operation of the MERS system are under the

7 jurisdiction of the District of Arizona and assigned to the

8 Honorable James A . Teilborg for coordinated or consolidated pretrial

9 proceedings. (In Re: Mortgace Electronic Registration Svstems

10 (MFRS) Litiqation, MLL No. 2119, Transfer Order (4412).) Thus, we

11 will not rule on the pending motions to dismiss with regard to

12 Plaintiffs' fourth claim for relief alleging conspiracy to commit

13 fraud related to the MERS system .

14 E. Unn'ust Fnrichment

15 Plaintiffs' fifth claim for relief alleges unjust enrichment

16 against a11 Defendants. Under Nevada law, unjust enrichment occurs

17 when ua person has and retains a benefit which in equity and good

18 conscience belongs to another.'' Leasepartners Corr . v. Robert L.

19 Brooks Trust Lated November l2. 1975, 942 P.2d 182, l87 (Nev. 1997).

20 An action ''based on a theory of unjust enrichment is not available

21 when there is an express, written contract, because no agreement can

22 be implied when there is an express agreement.'' Id. The doctrine

23 of unjust enrichment thus only Mapplies to situations where there is

24 no legal contract but where the person sought to be charged is in

25 possession of money or property which in good conscience and justice

26

27

28 17
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1 he should not retain but should deliver to another ror should pay

2 forl.'' ld. (quoting 66 Am. Jur. 2d Restitution 5 11 (1973)).

3 The basic premise of Plaintiffs' claim for unjust enrichment is

4 that they were ntargeted for and lured'' into their mortgages. (Am.

5 Compl. % 214 (#47).) These mortgages are express and written

6 contracts; Plaintiffs' fifth claim thus fails and will be dismissed.

7 F. Intentional lnfliction of Emotional Distress

8 Plaintiffs' sixth cause of action alleges intentional

9 infliction of emotional distress. The elements of a cause of action

10 for intentional infliction of emotional distress are :'(1) extreme

11 and outrageous conduct with either the intention of, or reckless

12 disregard for, causing emotional distress, (2) the plaintiff's

13 having suffered severe or extreme emotional distress and (3) actual

14 or proximate causation.'' Dillard Dert. Stores, Inc. v. Beckwith,

15 989 P.2d 882, 666 (Nev. 1999). Extreme and outrageous conduct is

16 that which is uoutside all possible bounds of decency and is

17 regarded as utterly intolerable in a civilized community.'' Maduike

18 v. Auencv Rent-A-car, 953 P.2d 24, 26 (Nev. 1998) (internal quotation

19 marks and citation omitted). uSevere or extreme emotional distress''

20 is distress nso severe and of such intensity that no reasonable

21 person could be expected to endure it.'' Alam v. Reno Hilton Corrw

22 819 F. Supp. 905, 911 (D. Nev. 1993). A claim for intentional

23 infliction of emotional distress operates on a continuum: the less

24 extreme the outrage, the greater the need for evidence of physical

25 injury or illness from the emotional distress. Chowdhrv v. NLVH,

26 lncw 85l P.2d 459, 462 (Nev. 1993)

27

28 18
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1 Neither the actions allegedly carried out by Defendants nor the

2 distress allegedly suffered by Plaintiffs is sufficient to state a

3 elaim for intentional infliction of emotional distress. The alleged

4 actions underlying this claim are, inter alia, misrepresentation of

5 the loans at issue, negotiation of those loans and the closing of

6 the loans. Plaintiffs argue that Defendants actions are extreme and

7 outrageous because Plaintiffs were particularly vulnerable to

8 predatory lending practices and the loans at issue concerned

9 Plaintiffs' residences. Neither of these circumstances, even if

10 true, transforms the alleged conduct into conduct that is nutterly

11 intolerable in a civilized community.'' Maduike, 953 P.2d at 26.

12 Moreover, the only physical symptoms of distress allegedly suffered

13 by Plaintiffs are sleeplessness and headaches. (Am . Compl. 5 225

14 (#47).) This distress is not so severe that uno reasonable person

15 could be expected to endure it.'' Alam, 819 F. Supp. at 911.

16 Plaintiffs' claim for intentional infliction of emotional distress

17 thus fails to state a claim .

18 G. Fraud in the Indueement

19 Plaintiffs' seventh elaim for relief is for fraud in the

20 inducement. Like Plaintiffs' claim for conspiracy to commit fraud

21 and conversion, this claim fails to satisfy the particularity

22 requirements of Rule 9(b). Federal Rule of Civil Procedure 9(b)

23 requires that a complaint nmust state with particularity the

24 circumstances constituting fraud or mistake.'' FED. R. C-xv. P. 9(b).

25 Rule 9(b) nrequires . . . an account of the time, place, and

26 specific content of the filse representations as well as the

27

28 19
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1 identities of the parties to the misrepresentations.'' Swartz, 476

2 F.3d at 764 (internal quotation marks and citation omitted). ln a

3 case with multiple defendants, nRule 9(b) does not allow a complaint

4 to merely lump multiple defendants together but requires plaintiffs

5 to differentiate their allegations when suing more than one

6 defendant and inform each defendant separately of the allegations

7 surrounding his alleged participation in the fraud.'' Id. at 764-65

8 (internal quotation marks and citation omitted). Plaintiffs' claim

9 for fraud in the inducement fails to allege who made what

10 misrepresentations or when any of the alleged misrepresentation took

11 place. The claim is replete with vague and eonclusory allegations

12 such as MEefendants misrepresented the ability of Plaintiffs, and

13 other similarly situated, to qualify for the loans.'' (Am . Compl. %

14 23O (#47).)

15 To the extent that Plaintiffs' fraud in the inducement claim is

16 based on omissions by Defendants the complaint also fails to state a

17 claim . Under Nevada law, one of the five essential elements of a

18 elaim for fraudulent concealment is that the ndefendant must have

19 been under a duty to disclose the fact to the plaintiff.'' Nev.

20 Power Co. v. Monsanto Co., 89l F. Supp. 1406, 1415 (D. Nev. 1995).

21 Plaintiffs do not allege what duties, if any, the various Defendants

22 named in the Complaint owed Plaintiffs. Plaintiffs' claim for fraud

23 in the inducement thus fails.

24

25

26

27

28 20
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1 IV . Leave to Amend

2 Under Rule l5(a) leave to amend is to be ''freely given when

3 justice so requires.'' FED. R. CIV. P. 15(a). in general, amendment

4 should be allowed with nextreme liberality.'' Owens v. Kaiser Found.

5 Hea1th Plan, incw 241 F.3d 708, 7l2 (9th Cir. 2001) (guoting

6 Moronqo Band of Mission Indians v. Rose, 893 F.2d 1071, 1079 (9th

7 Cir. 1990)). If factors such as undue delay, bad faithr dilatory

8 motive, undue prejudice or futility of amendment are present, leave

9 to amend may properly be denied in the district court's discretion.

10 Eminence Carital, LLC v. Asreon, lnc., 3l6 F.3d 1048, 1051-52 (9th

11 Cir. 2003) (discussing Foman v . Eavis, 371 U.S. 178, 182 (1962).

12 ln light of the liberal spirit of Rule l5(a), Plaintiffs should

13 have an opportunity to amend their complaint. There is no reason

14 why Plaintiffs could not cure the deficiencies we have noted here,

15 or at least some of them, such as the conclusory and vague

16 allegations against undifferentiated defendants. lf the amended

17 complaint is similarly deficientr however, we may be forced to

18 conclude that leave to further amend would be futile.

19

20 V . Motion for Preliminarv Iniunction, Motion to Certifv Class and
Motion for Protective Order

21
ln light of this Order dismissing al1 of Plaintiffs' claims on

22
which we have authority to rule under the MDL Order, Plaintiffs'

23
motions for class certification (#99) and a preliminary injunction

24
(498) are moot, as is Defendants' motion (#142) for a protective

25
order staying discovery and staying their oppositions to Plaintiffs'

26

27

28 21

Case 3:09-cv-00306-ECR-PAL   Document 436    Filed 01/08/10   Page 21 of 24

Case 2:09-md-02119-JAT   Document 24    Filed 01/14/10   Page 26 of 58



1 motions for class certification and preliminary injunction. These

2 motions will therefore be denied as moot.

3 Our dismissal of Plaintiffs' motion for class certification

4 (#99) does not conflict with the Ninth Circuit's recent decision in

5 United Steel, Parer & Forestrv, Rubber, Mfa. Enerqv, Allied Indus. &

6 Serv. Workers United Steel, Paper & Forestrv, Rubber, Mfa. Enercv,

7 Allied Indus. & Serv. Workers Intern. Union, AFL-CIO, CLC v.

8 Conocophillios Cow Nos. 09-56578, 09-56579, 2010 WL 22701 (9th Cir.

9 Jan. 6, 2010). In that case, the Ninth Circuit held that a district

10 court abused its discretion when it assumed, for the purpose of

11 Federal Rule of Civil Procedure 23 certification analysis and

12 without any separate inquiry into the merits, that plaintiffs' legal

13 theory would fail. Id. at *1. Unlike the posture in United Steel,

14 here, in addition to a motion for class certification, a number of

15 motions to dismiss are before the Court. Our inquiry into the

16 merits of Plaintiffs' claims was conducted solely with respect to

17 the pending motions to dismiss. Our ultimate conclusion with

18 respect to those motions renders Plaintiffs' motion for class

19 certification moot. In light of the circumstances of this action,

20 it is therefore appropriate for this Court to enter an Grder

21 dismissing the non-MDL claims without first ruling on the motion for

22 class certification.

23

24 VI. Conclusion

25 Plaintiffs have failed to state a claim upon which relief can

26 be granted. The Complaintr to the extent it does not involve claims

27

28 22
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1 assigned to the District of Arizona pursuant to the MDL order, will

2 be dismissed. Plaintiffs will be given leave to amend. Should they

3 choose to do sor however, they shall specify which allegations apply

4 to which Defendants and which Plaintiffs. Plaintiffs' motions for

5 class certification (#99) and a preliminary injunction (#98) and

6 Defendants' motion (4142) for a protective order staying discovery

7 and staying their oppositions to Plaintiffs' motions for class

8 certification and preliminary injunction are moot and will be denied

9 on that basis.

10

11 IT TS. THEREFORE , HEREBY ORDERED THAT Defendants' Motions to Dismiss

12 (## 141, 143, 145, 153, 154, 156, 161, 162, 163, 164, 166, 167, 173,

13 198, 200, 202, 243, 342, 344 and 356) are GRANTED on the following

14 basis: We lack jurisdiction over Plaintiffs' claims that were

15 transrerred to the MDL; we thus do not rule on the motions to the

16 extent they address Plaintiffs' claims related to the formation

17 and/or operation of the MERS system. The motions are granted with

18 respect to Plaintiffs' remaining claims for relief. Plaintiff shail

19 have 21 days within which to file an amended complaint addressing

20 the deficiencies discussed here. It is not within our authority to

21 grant Plaintiffs' leave to amend with respect to claims before the

22 MDL.

23

24 IT IS FURTHER ORDERED THAT Plaintiffs' Motion for Preliminary

25 Injunction (#98) is DENIED as moot.

26

27

28 23
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1 IT IS FURTHER ORDERED THAT Plainti f f s ' Mot ion to Cert i f y Clas s ( # 9 9 )

2 i s DENIED as moot .

3

4 IT IS FURTHER ORDERED THAT De f endant s ' mot ion ( # 14 2 ) f or '' Protec;t ive

5 tlrder Staying Di scovery anci Staying Thei r Oppos.k tions to Plainti f f ' s

6 Motions f or Class Certi f ication ancl Preliminary Injunction and

7 Joinder to Certain Def endants ' Joint Motion to Temporarily Stay

8 Proceedings '' is DENIED as moot .

9

l 0

11

12 DATEE: January , 2010. J, I /%tœ 7f L>. *
13 UNITED STATES DISTRICT JUEGE

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 24
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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

RENO, NEVADA

JOSEFA LOPEZ, JOSE TRINIDAD CASAS, ) 3:09-CV-180-ECR-VPC
MARIA C. CASAS, TYRONE EVENSON, )
MICHELLINA EVENSON, BRYAN GRAY, )
HELEN GRAY, CHRIS PETERNEL, and )
PATRICK FRANKOSKI, individually )
and on behalf of similarly )
situated individuals, )

)
Plaintiffs, )

)
vs. ) Order

)
EXECUTIVE TRUSTEE SERVICES, LLC.; )
COUNTRYWIDE HOME LOANS, INC., a )
New York corporation; RECONTRUST, )
MERSCORP, INC. a Virginia )
corporation; FEDERAL HOME LOAN )
MORTGAGE CORPORATION, a Virginia )
corporation; FEDERAL NATIONAL )
MORTGAGE ASSOCIATION, a District )
of Columbia corporation; GMAC )
MORTGAGE, LLC, a Delaware )
corporation; NATIONAL CITY )
MORTGAGE, a foreign company and a )
division of NATIONAL CITY BANK, a )
subsidiary of National City )
Corporation; NATIONAL CITY )
CORPORATION, a Delaware )
corporation and a subsidiary of )
PNC Financial Services, Inc.; PNC )
FINANCIAL SERVICES, INC. a )
Pennsylvania corporation; J.P. )
MORGAN CHASE BANK, N.A., a New )
York corporation; CITIMORTGAGE, )
INC., a New York corporation; HSBC )
MORTGAGE CORPORATION, U.S.A., a )
Delaware corporation, AIG UNITED )
GUARANTY CORPORATION, a foreign )
corporation; WELLS FARGO BANK, )
N.A., a California corporation, )
dba WELLS FARGO HOME EQUITY and )
dba WELLS FARGO HOME MORTGAGE, )
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a division of WELLS FARGO BANK, )
N.A., a California Corporation; )
WELLS FARGO dba AMERICAS SERVICING )
CO., NATIONAL DEFAULT SERVICING )
CO., BANK OF AMERICA, N.A., a )
Delaware corporation, and GE MONEY )
BANK, an Ohio corporation; CAPITAL )
ONE dba CHEVY CHASE BANK, GALE )
GROUP dba TD FINANCIAL SERVICE CO. )
dba TD SERVICE COMPANY, JOHN AND )
JANE DOES I-X; BLACK AND WHITE )
PARTNERSHIP I-X; AND ABC )
CORPORATION I-X; )

)
Defendants. )

)
                                   )

This is a putative class action brought by numerous homeowners

who are in danger of losing or have already lost their homes to

foreclosure.  Plaintiffs assert ten claims for relief: (1) violation

of the Fair Housing Act; (2) violation of Fair Debt Collection

Practices Act (3) violation of Nevada Uniform Lending Practices Act;

(4) conspiracy to commit fraud and conversion; (5) conspiracy to

commit fraud related to the MERS system; (6) unjust enrichment; (7)

intentional infliction of emotional distress; and (8) fraud in the

inducement.  Before the Court are twelve motions to dismiss (## 148,

153, 156, 163, 165, 167, 168, 170, 172, 174, 179 and 312). 

Plaintiffs oppose each motion separately.  Defendants have replied. 

Also before the Court are various other miscellaneous motions.  The

motions are ripe, and we now rule on them.

I. Factual and Procedural History

 Plaintiffs in this case are homeowners who are in danger of

losing or have already lost their homes to foreclosure.  Plaintiffs

2
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filed a class action complaint (#1) on April 8, 2009.  On April 17,

2009, Plaintiffs filed a motion (#15) for temporary restraining

order.  On May 4, 2009, Plaintiffs filed a second motion (#36) for

temporary restraining order.  On May 4, 2009, Plaintiffs filed an

amended complaint (#35).  On May 5, 2009, we granted (#41)

Plaintiffs’ motion (#36) for a temporary restraining order to the

extent it sought a temporary restraining order.  On May 22, 2009,

Plaintiffs filed a third motion (#75) for preliminary injunction and

a motion (#77) for class certification.  On August 21, 2009,

Defendants filed a motion (#308) for leave to file opposition to

Plaintiffs’ motion for preliminary injunction and motion for class

certification.  On August 21, 2009, Defendants filed a motion (#314)

to strike certain affidavits in support of Plaintiffs’ motion for

preliminary injunction and class certification.  On August 24, 2009,

Defendants filed a motion (#330) for argument in connection with

Plaintiffs’ motion for preliminary injunction. 

Between June 23, 2009, and August 21, 2009, Defendants filed

numerous motions to dismiss (## 148, 153, 156, 163, 165, 167, 168,

170, 172, 174, 179 and 312).  Plaintiffs opposed the motions, and

Defendants replied.  Defendants have filed several motions (## 154,

164, 175 and 180) for hearings in connection with their pending

motions to dismiss.  In addition, on August 8, 2009, Defendants

filed a motion (#385) to accelerate the pending motions to dismiss. 

On August 21, 2009, the Federal Housing Finance Agency (“FHFA”)

filed a motion (#310) to intervene as conservator for Fannie Mae and

Freddie Mac.  On October 29, 2009, Defendants requested (#401) a

review of the magistrate judge’s decision regarding a pre-trial

3
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matter.  On December 9, 2009, the United States Judicial Panel on

Multidistrict Litigation issued a transfer order (#415),

transferring this case to the District of Arizona and assigning it

to the Honorable James A. Teilborg for coordinated or consolidated

pretrial proceedings.  The claims unrelated to the formation and/or

operation of the so-called MERS system were remanded to us.  

II. Motion to Dismiss Standard

A motion to dismiss under Fed. R. Civ. P. 12(b)(6) will only be

granted if the complaint fails to “state a claim to relief that is

plausible on its face.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544,

570 (2007).  On a motion to dismiss, “we presum[e] that general

allegations embrace those specific facts that are necessary to

support the claim.”  Lujan v. Defenders of Wildlife, 504 U.S. 555,

561 (1992) (quoting Lujan v. Nat’l Wildlife Fed’n, 497 U.S. 871, 889

(1990)) (alteration in original).  Moreover, “[a]ll allegations of

material fact in the complaint are taken as true and construed in

the light most favorable to the non-moving party.”  In re Stac

Elecs. Sec. Litig., 89 F.3d 1399, 1403 (9th Cir. 1996) (citation

omitted). 

Although courts generally assume the facts alleged are true,

courts do not “assume the truth of legal conclusions merely because

they are cast in the form of factual allegations.”  W. Mining

Council v. Watt, 643 F.2d 618, 624 (9th Cir. 1981).  Accordingly,

“[c]onclusory allegations and unwarranted inferences are

insufficient to defeat a motion to dismiss.”  In re Stac Elecs., 89

F.3d at 1403 (citation omitted).

4
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Review on a motion pursuant to Fed. R. Civ. P. 12(b)(6) is

normally limited to the complaint itself.  See Lee v. City of L.A.,

250 F.3d 668, 688 (9th Cir. 2001).  If the district court relies on

materials outside the pleadings in making its ruling, it must treat

the motion to dismiss as one for summary judgment and give the non-

moving party an opportunity to respond.  Fed. R. Civ. P. 12(d);

see United States v. Ritchie, 342 F.3d 903, 907 (9th Cir. 2003).  “A

court may, however, consider certain materials — documents attached

to the complaint, documents incorporated by reference in the

complaint, or matters of judicial notice — without converting the

motion to dismiss into a motion for summary judgment.”  Ritchie, 342

F.3d at 908.  

If documents are physically attached to the complaint, then a

court may consider them if their “authenticity is not contested” and

“the plaintiff’s complaint necessarily relies on them.”  Lee, 250

F.3d at 688 (citation, internal quotations, and ellipsis omitted). 

A court may also treat certain documents as incorporated by

reference into the plaintiff’s complaint if the complaint “refers

extensively to the document or the document forms the basis of the

plaintiff’s claim.”  Ritchie, 342 F.3d at 908.  Finally, if

adjudicative facts or matters of public record meet the requirements

of Fed. R. Evid. 201, a court may judicially notice them in deciding

a motion to dismiss.  Id. at 909; see Fed. R. Evid. 201(b) (“A

judicially noticed fact must be one not subject to reasonable

dispute in that it is either (1) generally known within the

territorial jurisdiction of the trial court or (2) capable of

5
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accurate and ready determination by resort to sources whose accuracy

cannot reasonably be questioned.”).

III. Analysis

A. Fair Housing Act

The first cause of action alleged in Plaintiffs’ first amended

complaint pertains only to Plaintiffs Josepha Lopez, Jose Casas,

Maria Casas and Tyrone Evenson.  The complaint alleges that all

Defendants targeted these Plaintiffs because of their race, national

origin, gender and disability status and offered them, a “less-than-

favorable loan than would have been offered to a white borrower or a

male borrower, all other things being equal.”  (Am. Compl. ¶ 122

(#35).) 

The Fair Housing Act (“FHA”) prohibits discrimination “against

any person in the terms, conditions, or privileges of sale or rental

of a dwelling, or in the provision of services or facilities in

connection therewith, because of race, color, religion, sex,

familial status, or national origin.”  42 U.S.C. § 3604(b).  The FHA

has a two year statute of limitations.  Id. § 3613(a)(1)(A).  

Plaintiffs’ FHA claim is untimely.  The conduct giving rise to

this claim is the issuance of “less-than-favorable loan[s].”   (Am.

Compl. ¶ 122 (#22).)  The loans in question were issued to

Plaintiffs on the following dates: Josepha Lopez’s loan was issued

on October 26, 2005; Jose and Maria Casas’ loan was issued on May

25, 2006; Tyrone Evanson’s loan was issued on October 26, 2006. 

(Id. ¶¶ 60, 75, 90 (#35).)  The statute of limitations thus began

running on those dates and expired on October 26, 2007, May 25, 2008

6
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and October 26, 2008, respectively. Plaintiffs did not file this

lawsuit until April 8, 2009.  Even if we assume that Defendants’

actions violated the FHA, because Plaintiffs filed this action under

the FHA more than two years after the alleged discriminatory acts,

the claim is time-barred.  

Plaintiffs’ allegation that Defendants “continue to target”

Plaintiffs “and others similarly situated”  (Id. ¶ 119, 120, 121

(#35)) does not cure the untimeliness of Plaintiffs’ claim.  Under

the continuing violation theory, when “a plaintiff, pursuant to the

Fair Housing Act, challenges not just one incident of conduct

violative of the Act, but an unlawful practice that continues into

the limitations period, the complaint is timely when it is filed

within [the statutory period] of the last asserted occurrence of

that practice.”  Havens Realty Corp. v. Coleman, 455 U.S. 363,

380-81 (1982).  The continuing violation theory is not applicable

here because Plaintiffs each claim to have suffered only a single

incident of conduct violative of the Act, namely the “less-than-

favorable loan.”  Moreover, Plaintiffs’ allegation regarding the

continuation of Defendants conduct is unsupported by any factual

allegations and, as such, is not a plausible claim for a continuing

violation.  See In re Stac Elecs., 89 F.3d at 1403 (citation

omitted).  Plaintiffs’ first cause of action thus fails to state a

claim and will be dismissed.

B. Fair Debt Collection Practices Act

Plaintiffs allege that seven defendants violated the Fair Debt

Collection Practices Act (“FDCPA”), 15 U.S.C. §§ 1692-1692o.  Under

the FDCPA, “[a] debt collector may not use unfair or unconscionable

7
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means to collect or attempt to collect any debt.”  15 U.S.C. §

1692f.  “Unfair or unconscionable” is defined to include “[t]he

collection of any amount (including any interest, fee, charge or

expense incidental to the principal obligation) unless such amount

is expressly authorized by the agreement creating the debt or

permitted by law.”  15 U.S.C. § 1692f(1).

Plaintiffs’ FDCPA claim is too vague to survive a motion to

dismiss.  Plaintiffs name seven Defendants under this claim, but

fail to identify which Defendant engaged in what conduct with

respect to which Plaintiff.  Allegations that fail to identify which

defendant is responsible for what alleged injury do not adequately

place defendants on notice of the claim or claims being asserted

against them.  See Fortaleza v. PNC Fin. Servs. Group, Inc., 642 F.

Supp. 2d 1012, 1022 (N.D. Cal. 2009).  

In addition, to the extent that this claim is premised on

Defendants’ activities in pursuit of foreclosure, this cause of

action fails.  (See e.g. Am. Compl. ¶ 137 (alleging that “Defendants

published written notice in the newspaper of general circulation in

Washoe County that the property belonging to the Plaintiffs is in

foreclosure, and knowingly falsely stated that those Defendants were

the proper parties to initiate foreclosure”)(#35).)  Foreclosure

pursuant to a deed of trust does not constitute debt collection

under the RFDCPA.  Hulse v. Ocwen Fed. Bank, FSB, 195 F. Supp. 2d

1188, 1204 (D. Or. 2002); Izenberg v. ETS Servs., LLC, 589 F. Supp.

2d 1193 (C.D. Cal. 2008).  See also Heinemann v. Jim Walter Homes,

Inc.,47 F. Supp. 2d 716, 722 (N.D.W. Va. 1998)(noting that

“publication of the notice of sale and the final trustees sale” of a

8
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mortgaged property was not collection of a debt, and thus not within

the scope of the FDCPA).

Thus, Plaintiffs’ claim under the FDCPA will be dismissed. 

Should Plaintiffs wish to file an amended complaint under the FDCPA

unrelated to Defendants’ activities in pursuit of foreclosure, they

shall identify which Defendants engaged in what conduct with respect

to which Plaintiffs.

C. Unfair Lending Practices

Plaintiffs allege that all Defendants violated Nev. Rev. Stat.

§ 598D.100 by continuing “to enforce mortgages secured by

Plaintiffs’ homes that included no evaluation of any commercially

reasonable means or mechanisms that would demonstrate the

Plaintiffs’ capacity to repay . . . .”  (Am. Compl. ¶ 143 (#35).) 

Defendants have moved to dismiss this claim on various grounds. 

Some argue that they are not lenders and thus they do not fall

within the purview of the statute.  Others argue that the claim is

too vague and conclusory to survive a motion to dismiss.  Still

others argue that the version of the statute that Plaintiffs allege

they violated was not in force until October 1, 2007, and there is

no provision for its retroactive application.  Thus, these

provisions cannot apply to those Plaintiffs’ loans, which were

obtained before that date.

We do not reach Defendants’ arguments with respect to

Defendants’ status as lenders or the version of the statute in force

at the times of the loans in question because Plaintiffs’ third

cause of action is too vague to survive a motion to dismiss. 

Plaintiffs assert the unfair lending practices claim against all

9
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Defendants, alleging that they collectively “enforced” mortgages

that “included no evaluation of any commercially reasonable means or

mechanism that would demonstrate the Plaintiffs’ capacity to repay,

especially since Plaintiffs had no income at the time of

application, or no verified income or no stated income . . . .” 

(Am. Compl. ¶ 143 (#35).)  Section 598D.100 proscribes certain

lending practices; it does not regulate the enforcement of loans. 

Indeed, the statute applies only to lenders.  NEV. REV. STAT. §

598D.100.  “Lender” is defined as “a mortgagee, beneficiary of a

deed of trust or other creditor who holds a mortgage, deed of trust

or other instrument that encumbers home property as security for the

repayment of a home loan.”  Id. § 598D.050.  Claims that fail to

identify which defendant is responsible for what alleged injury do

not adequately place defendants on notice of the claim or claims

being asserted against them.  See Fortaleza, 642 F. Supp. 2d at

1022.  

The assertion of this claim against all Defendants has caused a

great deal of confusion.  Many non-lender Defendants have expended

resources filing motions to dismiss on that ground.  Plaintiffs,

unable to defend this claim as to many of these Defendants, have

already withdrawn the claim with respect to some of them.  While it

is helpful that Plaintiffs have withdrawn the claim as to some

Defendants, it is nonetheless inappropriate to allege a claim

broadly against all Defendants without a legal basis for doing so. 

10
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D. Conspiracy to Commit Fraud and Conversion

Plaintiffs’ fourth claim for relief alleges that all Defendants

engaged in a conspiracy to “deprive Plaintiffs of their property

through fraud and misrepresentation that would result in Plaintiffs

entering into loan agreements for which they were ultimately not

qualified and which would eventually result in Plaintiffs’ inability

to make payments and stay in their homes.”  (Am. Compl. ¶ 153

(#35).)  Under Nevada law, an actionable civil conspiracy-to-defraud

claim exists when there is (1) a conspiracy agreement; (2) an overt

act of fraud in furtherance of the conspiracy; and (3) resulting

damages to the plaintiff.  Jordan v. State ex rel. Dept. of Motor

Vehicles and Pub. Safety, 110 P.3d 30, 51 (Nev. 2005).  “Thus, an

underlying cause of action for fraud is a necessary predicate to a

cause of action for conspiracy to defraud.”  Id.  A showing of

fraud, in turn, requires (1) a false representation, (2) knowledge

or belief that the representation was false, (3) intent to induce

reliance on the representation, (4) that the reliance must be

justifiable, and (5) damages.  Lubbe v. Barba, 540 P.2d 115, 117

(Nev. 1975). 

A claim for conspiracy to commit fraud must be pled with the

same particularly as the fraud itself.  See Wanetick v. Mel’s of

Modesto, Inc., 811 F. Supp. 1402, 1406 n.3 (N.D. Cal. 1992)(so

stating).  Thus, under Rule 9(b), a party must state with

particularity the circumstances constituting the conspiracy.  See 

FED. R. CIV. P. 9(b).  Allegations of conspiracy must be accompanied

by “the who, what, when, where, and how of the misconduct charged.” 

11
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See Vess v. Ciba-Geigy Corp. USA, 317 F.3d 1097, 1106 (9th Cir.

2003)(so stating, with respect to fraud)(internal quotation marks

omitted).  Thus, to state a claim for conspiracy “a plaintiff must

allege with sufficient factual particularity that defendants reached

some explicit or tacit understanding or agreement.  It is not enough

to show that defendants might have had a common goal unless there is

a factually specific allegation that they directed themselves

towards this wrongful goal by virtue of a mutual understanding or

agreement.”  S. Union Co. v. Sw. Gas Corp., 165 F. Supp. 2d 1010,

1020-21 (D. Ariz. 2001)(internal citations and quotation marks

omitted).  

Plaintiffs have failed to plead the alleged conspiracy to

commit fraud with particularity.  Plaintiffs have not stated how or

even when the alleged conspiracy was formed.  Plaintiffs have not

included any factual allegations pertaining to how Defendants

targeted Plaintiffs.  In addition, the Complaint lumps multiple

Defendants together without differentiating between them or the

allegations against them.  See Swartz v. KPMG LLP, 476 F.3d 756, 764

(9th Cir. 2007) (noting that “Rule 9(b) does not allow a complaint

to merely lump multiple defendants together”).  Such general

allegations are insufficient because “[a] bare allegation of a

conspiracy is almost impossible to defend against, particularly

where the defendants are large institutions with hundreds of

employees entering into contracts and agreements daily.”  Kendall v.

Visa U.S.A., Inc., 518 F.3d 1042, 1047 (9th Cir. 2008).    

12
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With regard to the underlying fraud, the complaint fails to

specify what false representations underlie the claim.  Plaintiffs’

allegation that “Defendants . . . acted in a concerted manner to

target Plaintiffs as borrowers, to misrepresent the loan terms

and/or to misrepresent Plaintiffs’ qualification for the loans,” 

(Am. Compl.  ¶ 161 (#35)) is insufficient under Rule 9(b).

Finally, it should be noted that the title of Plaintiffs’

fourth claim for relief is “Conspiracy to Commit Fraud and

Conversion.” (Am. Compl. at 30 (#35).)  The substance of this

claim’s allegations focuses on the fraud underlying the alleged

conspiracy, not conversion.  Nonetheless, to the extent the claim is

also premised on the underlying tort of conversion, Plaintiffs

likewise fail to state a claim.  Conversion, under Nevada law, “is a

distinct act of dominion wrongfully exerted over personal property.” 

Edwards v. Emperor’s Garden Restaurant, 130 P.3d 1280, 1287 (Nev.

2006).  In this case, Plaintiffs are alleging that Defendants

conspired to “unlawfully deprive plaintiffs of their homes.”  (Am.

Compl. ¶ 160 (#35).)  Thus, the subject of the alleged conversion is

real property, not personal property.  Therefore, to the extent the

conspiracy claim is premised on the underlying tort of conversion,

Plaintiffs fail to state a claim.  Plaintiffs’ fourth claim for

relief will be dismissed.  

E. Conspiracy to Commit Fraud Related to the MERS system

Plaintiffs’ fifth claim for relief alleges a conspiracy to

commit fraud related to the MERS system.  Pursuant to a transfer

order issued by the United States Judicial Panel on Multidistrict

13
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Litigation, the claims in this case that are related to the

formation and/or operation of the MERS system are under the

jurisdiction of the District of Arizona and assigned to the

Honorable James A. Teilborg for coordinated or consolidated pretrial

proceedings.  (In Re: Mortgage Electronic Registration Systems

(MERS) Litigation, MDL No. 2119, Transfer Order (#415).)  Thus, we

will not rule on the pending motions to dismiss with regard to

Plaintiffs’ fifth claim for relief alleging conspiracy to commit

fraud related to the MERS system.  

F. Unjust Enrichment

Plaintiffs’ sixth claim for relief alleges unjust enrichment

against all Defendants.  Under Nevada law, unjust enrichment occurs

when “a person has and retains a benefit which in equity and good

conscience belongs to another.”  Leasepartners Corp. v. Robert L.

Brooks Trust Dated November 12, 1975, 942 P.2d 182, 187 (Nev. 1997).

An action “based on a theory of unjust enrichment is not available

when there is an express, written contract, because no agreement can

be implied when there is an express agreement.”  Id.  The doctrine

of unjust enrichment thus only “applies to situations where there is

no legal contract but where the person sought to be charged is in

possession of money or property which in good conscience and justice

he should not retain but should deliver to another [or should pay

for].”  Id. (quoting 66 Am. Jur. 2d Restitution § 11 (1973)). 

The basic premise of Plaintiffs’ claim for unjust enrichment is

that they were “targeted for and lured” into their mortgages.  (Am.

14
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Compl. ¶ 177 (#35).)  These mortgages are express and written

contracts; Plaintiffs’ sixth claim thus fails and will be dismissed.

G. Intentional Infliction of Emotional Distress

  Plaintiffs’ seventh cause of action alleges intentional

infliction of emotional distress.  The elements of a cause of action

for intentional infliction of emotional distress are “(1) extreme

and outrageous conduct with either the intention of, or reckless

disregard for, causing emotional distress, (2) the plaintiff’s

having suffered severe or extreme emotional distress and (3) actual

or proximate causation.”  Dillard Dept. Stores, Inc. v. Beckwith,

989 P.2d 882, 886 (Nev. 1999).  Extreme and outrageous conduct is

that which is “outside all possible bounds of decency and is

regarded as utterly intolerable in a civilized community.”  Maduike

v. Agency Rent-A-Car, 953 P.2d 24, 26 (Nev. 1998)(internal quotation

marks and citation omitted).  “Severe or extreme emotional distress”

is distress “so severe and of such intensity that no reasonable

person could be expected to endure it.”  Alam v. Reno Hilton Corp.,

819 F. Supp. 905, 911 (D. Nev. 1993).  A claim for intentional

infliction of emotional distress operates on a continuum: the less

extreme the outrage, the greater the need for evidence of physical

injury or illness from the emotional distress.  Chowdhry v. NLVH,

Inc., 851 P.2d 459, 462 (Nev. 1993)

Neither the actions allegedly carried out by Defendants nor the

distress allegedly suffered by Plaintiffs is sufficient to state a

claim for intentional infliction of emotional distress.  The alleged

actions underlying this claim are, inter alia, misrepresentation of

15
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the loans at issue, negotiation of those loans and the closing of

the loans.  Plaintiffs argue that Defendants actions are extreme and

outrageous because Plaintiffs were particularly vulnerable to

predatory lending practices and the loans at issue concerned

Plaintiffs’ residences.  Neither of these circumstances, even if

true, transforms the alleged conduct into conduct that is “utterly

intolerable in a civilized community.”  Maduike, 953 P.2d at 26. 

Moreover, the only physical symptoms of distress allegedly suffered

by Plaintiffs are sleeplessness and headaches.  (Am. Compl. ¶ 185

(#35).)  This distress is not so severe that “no reasonable person

could be expected to endure it.”  Alam, 819 F. Supp. at 911. 

Plaintiffs’ claim for intentional infliction of emotional distress

thus fails to state a claim.     

H. Fraud in the Inducement

Plaintiffs’ eighth claim for relief is for fraud in the

inducement.  Like Plaintiffs’ claim for conspiracy to commit fraud

and conversion, this claim fails to satisfy the particularity

requirements of Rule 9(b).  Federal Rule of Civil Procedure 9(b)

requires that a complaint “must state with particularity the

circumstances constituting fraud or mistake.”  FED. R. CIV. P. 9(b). 

Rule 9(b) “requires . . . an account of the time, place, and

specific content of the false representations as well as the

identities of the parties to the misrepresentations.”  Swartz, 476

F.3d at 764 (internal quotation marks and citation omitted).  In a

case with multiple defendants, “Rule 9(b) does not allow a complaint

to merely lump multiple defendants together but requires plaintiffs

16
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to differentiate their allegations when suing more than one

defendant and inform each defendant separately of the allegations

surrounding his alleged participation in the fraud.”  Id. at 764-65

(internal quotation marks and citation omitted).  Plaintiffs’ claim

for fraud in the inducement fails to allege who made what

misrepresentations or when any of the alleged misrepresentation took

place.  The claim is replete with vague and conclusory allegations

such as “Defendants misrepresented the ability of Plaintiffs, and

other similarly situated, to qualify for the loans.”  (Am. Compl. ¶

190 (#35).)

To the extent that Plaintiffs’ fraud in the inducement claim is

based on omissions by Defendants, the Complaint also fails to state

a claim.  Under Nevada law, one of the five essential elements of a

claim for fraudulent concealment is that the “defendant must have

been under a duty to disclose the fact to the plaintiff.”  Nev.

Power Co. v. Monsanto Co., 891 F. Supp. 1406, 1415 (D. Nev. 1995).

Plaintiffs do not allege what duties, if any, the various Defendants

named in the Complaint owed Plaintiffs.  Plaintiffs’ claim for fraud

in the inducement thus fails.

IV.  Leave to Amend

Under Rule 15(a) leave to amend is to be “freely given when

justice so requires.”  FED. R. CIV. P. 15(a).  In general, amendment

should be allowed with “extreme liberality.”  Owens v. Kaiser Found.

Health Plan, Inc., 244 F.3d 708, 712 (9th Cir. 2001) (quoting

Morongo Band of Mission Indians v. Rose, 893 F.2d 1074, 1079 (9th

17

Case 3:09-cv-00180-ECR-VPC   Document 418    Filed 01/13/10   Page 17 of 22

Case 2:09-md-02119-JAT   Document 24    Filed 01/14/10   Page 46 of 58



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Cir. 1990)).  If factors such as undue delay, bad faith, dilatory

motive, undue prejudice or futility of amendment are present, leave

to amend may properly be denied in the district court’s discretion. 

Eminence Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 1051-52 (9th

Cir. 2003)(discussing Foman v. Davis, 371 U.S. 178, 182 (1962). 

In light of the liberal spirit of Rule 15(a), Plaintiffs should

have an opportunity to amend their complaint.  There is no reason

why Plaintiffs could not cure the deficiencies we have noted here,

or at least some of them, such as the conclusory and vague

allegations against undifferentiated defendants.  If the amended

complaint is similarly deficient, however, we may be forced to

conclude that leave to further amend would be futile.

V. Other Pending Motions

In light of this Order dismissing all of Plaintiffs’ claims on

which we have authority to rule under the MDL Order, Plaintiffs’

motion (#77) for class certification, motion (#15) for temporary

restraining order and third motion (#75) for preliminary injunction

are moot, and will be denied on that basis.  Likewise, Defendants’

motion (#308) for leave to file opposition to Plaintiffs’ motion for

preliminary injunction and motion for class certification and motion

(#330) for argument in connection with Plaintiffs’ motion for

preliminary injunction are moot and will be denied.  Defendants’

motions for hearings (## 154, 164, 175 and 180) in connection with

their pending motions to dismiss are also moot, as is Defendants’

18
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motion (#385) to accelerate consideration of the pending motions to

dismiss.   

Defendants’ request (#401) for review of magistrate judge

decision and motion (#314) to strike certain affidavits in support

of Plaintiffs’ motion for preliminary injunction and class

certification are also moot, and will be denied on that basis.

The Federal Housing Finance Agency’s (“FHFA"”) motion (#310) to

intervene as conservator for Fannie Mae and Freddie Mac will be

granted.  Under 12 U.S.C. § 4617(b)(2)(A)(1) the FHFA  succeeded to

all rights, titles, powers, and privileges of Fannie Mae and Freddy

Mac, giving FHFA a right to intervene in this matter.  

Our dismissal of Plaintiffs’ motion for class certification

(#77) does not conflict with the Ninth Circuit’s recent decision in

United Steel, Paper & Forestry, Rubber, Mfg. Energy, Allied Indus. &

Serv. Workers  United Steel, Paper & Forestry, Rubber, Mfg. Energy,

Allied Indus. & Serv. Workers Intern. Union, AFL-CIO, CLC v.

ConocoPhillips Co., Nos. 09-56578, 09-56579, 2010 WL 22701 (9th Cir.

Jan. 6, 2010).  In that case, the Ninth Circuit held that a district

court abused its discretion when it assumed, for the purpose of

Federal Rule of Civil Procedure 23 certification analysis and

without any separate inquiry into the merits, that plaintiffs’ legal

theory would fail.  Id. at *1.  Unlike the posture in United Steel, 

here, in addition to a motion for class certification, a number of

motions to dismiss are before the Court.  Our inquiry into the

merits of Plaintiffs’ claims was conducted solely with respect to

the pending motions to dismiss.  Our ultimate conclusion with

19
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respect to those motions renders Plaintiffs’ motion for class

certification moot.  In light of the circumstances of this action,

it is therefore appropriate for this Court to enter an Order

dismissing the non-MDL claims without first ruling on the motion for

class certification.

VI. Conclusion

Plaintiffs have failed to state a claim upon which relief can

be granted.  The Complaint, to the extent it does not involve claims

assigned to the District of Arizona pursuant to the MDL order, will

be dismissed.  Plaintiffs will be given leave to amend.  Should they

choose to do so, however, they shall specify which allegations apply

to which Defendants and which Plaintiffs.  Motions ## 15, 75, 77,

154, 164, 175, 180, 308, 314, 330, 385 and 401 are moot and will be

denied on that basis.  FHFA’s motion (#310) to intervene as

conservator for Fannie Mae and Freddie Mac will be granted.  Under

12 U.S.C. § 4617(b)(2)(A)(1) the FHFA has a right to intervene in

this matter. 

IT IS, THEREFORE, HEREBY ORDERED THAT Defendants’ Motions to Dismiss

(## 148, 153, 156, 163, 165, 167, 168, 170, 172, 174, 179 and 312),

which are joined by documents ## 169, 177 and 178, are GRANTED on

the following basis: We lack jurisdiction over Plaintiffs’ claims

that were transferred to the MDL; we thus do not rule on the motions

to the extent they address Plaintiffs’ claims related to the

formation and/or operation of the MERS system.  The motions are

20
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granted with respect to Plaintiffs’ remaining claims for relief. 

Plaintiff shall have 21 days within which to file an amended

complaint addressing the deficiencies discussed here.  It is not

within our authority to grant Plaintiffs’ leave to amend with

respect to claims before the MDL.   

IT IS FURTHER ORDERED THAT Plaintiffs’ Motion for Temporary

Restraining Order (#15) is DENIED as moot. 

IT IS FURTHER ORDERED THAT Plaintiffs’ Third Motion for Preliminary

Injunction (#75) is DENIED as moot. 

IT IS FURTHER ORDERED THAT Plaintiffs’ Motion to Certify Class (#77)

is DENIED as moot. 

IT IS FURTHER ORDERED THAT Defendants’ Motion (#154) for Hearing is

DENIED as moot.

IT IS FURTHER ORDERED THAT Defendants’ Motion (#164) for Hearing is

DENIED as moot.

IT IS FURTHER ORDERED THAT Defendants’ Motion (#175) for Hearing is

DENIED as moot.

IT IS FURTHER ORDERED THAT Defendants’ Motion (#180) for Hearing is

DENIED as moot.
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IT IS FURTHER ORDERED THAT Defendants’ Motion (#308) for Leave to

File Opposition to Plaintiffs’ Motion for Preliminary Injunction and

Motion for Class Certification is DENIED as moot.

IT IS FURTHER ORDERED THAT Defendants’ Motion (#310) to intervene is

GRANTED.

IT IS FURTHER ORDERED THAT Defendants’ Motion (#314) to Strike

Garfield Affidavits in support of Plaintiffs’ Motions for

Preliminary Injunction and Class Certification, which is joined by

documents ## 315, 316, 332 and 336, is DENIED as moot. 

IT IS FURTHER ORDERED THAT Defendants’ Motion (#330) re [304]

Response to Motion, Request for Oral Argument is DENIED as moot. 

IT IS FURTHER ORDERED THAT Defendants’ Motion (#385) for Accelerated

Consideration of Pending Motions to Dismiss and Supplemental

Authority, which is joined by document #387, is DENIED as moot. 

IT IS FURTHER ORDERED THAT Defendants’ Request (#401) for Review of

Magistrate Judge Decision re [391] Discovery Hearing is DENIED as 

moot.

DATED: January 13, 2010.
____________________________
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

RENO, NEVADA

JOSEPH GREEN, et al., ) 3:09-CV-374-ECR-GWF
)
)
)
) Order
)
)

Plaintiffs, )
)

vs. )
)
)

COUNTRYWIDE HOME LOANS INC., et. ) 
al., )

)
Defendants. )

)
                                   )

This is a putative class action brought by numerous homeowners

who are in danger of losing or have already lost their homes to

foreclosure.  Before the Court are eighteen motions to dismiss (##

87, 116, 117, 118, 119, 120, 121, 122, 124, 125, 126, 127, 129, 130,

131, 132, 158, 223).  Also before the Court are Defendants’ motion

(#148) for a hearing and Plaintiffs’ motion (#163) for leave to

amend complaint.  The motions are ripe, and we now rule on them.

I. Factual and Procedural History

 Plaintiffs in this case are homeowners who are in danger of

losing or have already lost their homes to foreclosure.  Plaintiffs

filed a class action complaint (#1) on July 10, 2009.  Between
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August 4, 2009, and November 25, 2009, Defendants filed numerous

motions to dismiss (## 87, 116, 117, 118, 119, 120, 121, 122, 124,

125, 126, 127, 129, 130, 131, 132, 158, 223).  On September 4, 2009,

Plaintiffs opposed (#157) one of the motions (#87) to dismiss, but

withdrew several claims with respect to that Defendant.  Then, on

September 24, 2009, Plaintiffs filed (#163) a collective response to

Defendants’ motions to dismiss and motion for leave to amend.  In

this document, Plaintiffs essentially concede that their initial

complaint was deficient and seek leave to address these

deficiencies.  Defendants have opposed (## 169, 171, 186, 189, 193

and 231) Plaintiffs’ motion for leave to amend. 

On August 27, 2009, Defendants National City Bank, National

City Mortgage, National City Corporation and PNC Financial Services

Group, Inc. filed a motion (#148) for a hearing in connection with

their motion to dismiss (#117). 

II. Motions to Dismiss

Plaintiffs have essentially conceded that their initial

complaint is deficient.  (See P.’s Response to Collective Motions to

Dismiss and Request for Leave to Amend at 3 (#163)(“The facts have

not changed, but have been expanded to meet all the necessary

elements of a sufficient pleading under both Twombley and Iqbal.”).) 

Nonetheless, we do not have authority to rule on all of the issues

raised by the pending motions to dismiss.  Under MDL Order No. 2119,

we have authority to rule only on claims or issues unrelated to the

formation and/or operation of the MERS system.  Pursuant to a

transfer order issued by the United States Judicial Panel on

2
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Multidistrict Litigation, the claims in this case that are related

to the formation and/or operation of the MERS system are under the

jurisdiction of the District of Arizona and assigned to the

Honorable James A. Teilborg for coordinated or consolidated pretrial

proceedings.  (In Re: Mortgage Electronic Registration Systems

(MERS) Litigation, MDL No. 2119, Transfer Order (#227).)  This Order

is not intended to refer to or rule upon any issues which are

included in the MDL transfer order.  In light of Plaintiffs’

concession, the pending motions to dismiss will be granted in all

other respects.  

We now turn to Plaintiffs’ motion for leave to amend. 

III.  Leave to Amend

Under Rule 15(a) leave to amend is to be “freely given when

justice so requires.”  FED. R. CIV. P. 15(a).  In general, amendment

should be allowed with “extreme liberality.”  Owens v. Kaiser Found.

Health Plan, Inc., 244 F.3d 708, 712 (9th Cir. 2001) (quoting

Morongo Band of Mission Indians v. Rose, 893 F.2d 1074, 1079 (9th

Cir. 1990)).  If factors such as undue delay, bad faith, dilatory

motive, undue prejudice or futility of amendment are present, leave

to amend may properly be denied in the district court’s discretion. 

Eminence Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 1051-52 (9th

Cir. 2003)(discussing Foman v. Davis, 371 U.S. 178, 182 (1962). 

It is not within our authority to rule on Plaintiffs’ motion

for leave to amend with respect to claims related to the formation

and/or operation of the MERS system.  Plaintiffs must seek leave

from Judge Teilborg to amend those claims.

3
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Plaintiffs assert only two claims for relief that are possibly

unrelated to the formation and operation of the MERS system —

wrongful foreclosure and unjust enrichment.  Because Plaintiff has

failed to state a claim for either cause of action, it would be

futile to allow Plaintiffs leave to amend. 

A. Wrongful Foreclosure

The first claim for relief in Plaintiffs’ proposed complaint is

wrongful foreclosure.  Under Nevada law, an action for the tort of

wrongful foreclosure will lie only “if the trustor or mortgagor can

establish that at the time the power of sale was exercised or the

foreclosure occurred, no breach of condition or failure of

performance existed on the mortgagor’s or trustor’s part which would

have authorized the foreclosure or exercise of the power of sale.” 

Collins v. Union Fed. Sav. & Loan Ass'n, 662 P.2d 610, 623 (Nev.

1983). 

Plaintiffs do not allege that they were not in default on their

loans when foreclosures began.  Indeed, in the general allegations

of the proposed amended complaint, Plaintiffs state: “When the

borrower/Plaintiffs did not pay the payments agreed in the ‘Note’

the unknown party caused a trustee to notice the obligor of the

default and intent to sell under Nevada law.”  (Proposed Am. Compl.

¶ 92 (#163-1).)  Plaintiffs thus concede the existence of a “breach

of condition” that “would have authorized the foreclosure or

exercise of the power of sale.”  Collins, 662 P.2d at 623.  Though

Plaintiffs allege that their obligations were somehow discharged

when “the investors in the mortgage backed securities claims were

paid as a result of over-collateralization of the obligations and/or

4
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credit default swaps and/or federal bailout funds, and other monies

paid to investors who owner the notes and obligations and/or to the

Defendants or bank holding companies who disbursed the monies,” 

(Proposed Am. Compl. ¶ 113 (#163-1)), this allegation, even if it

were true, is not tantamount to an assertion that Plaintiffs’ were

not in default on their mortgages.  Therefore, Plaintiffs fail to

state a claim for wrongful foreclosure.

As discussed above, we do not have authority to rule on claims

or issues related to the formation and/or operation of the MERS

system.  It is not entirely clear whether Plaintiffs’ claim for

wrongful foreclosure falls within this definition, in part because

this cause of action appears to rely on several alternative

underlying legal theories.  For example, Plaintiffs allege that “no

true and no beneficiary under the deed of trust ever directed a sale

of any of the properties owned by Plaintiffs in which MERS is named

as beneficiary or nominee of the beneficiary/lender at issue in the

motion.”  (Proposed Am. Compl. ¶ 116 (#163-1).)  We reiterate that

this Order is not intended to refer to or rule upon any issues which

are included in the MDL transfer order.  Nonetheless, in light of

the fact that Plaintiffs admit that they did not make the payments

agreed upon under the terms of their loans, this cause of action

fails regardless of which legal theory the claim is premised upon. 

B. Unjust Enrichment

The second claim for relief in Plaintiffs’ proposed complaint

is unjust enrichment.  Under Nevada law, unjust enrichment occurs

when “a person has and retains a benefit which in equity and good

conscience belongs to another.”  Leasepartners Corp. v. Robert L.

5
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Brooks Trust Dated November 12, 1975, 942 P.2d 182, 187 (Nev. 1997). 

An action “based on a theory of unjust enrichment is not available

when there is an express, written contract, because no agreement can

be implied when there is an express agreement.”  Id.  The doctrine

of unjust enrichment thus only “applies to situations where there is

no legal contract but where the person sought to be charged is in

possession of money or property which in good conscience and justice

he should not retain but should deliver to another [or should pay

for].”  Id. (quoting 66 Am. Jur. 2d Restitution § 11 (1973)). 

The basic premise of Plaintiffs’ claim for unjust enrichment is

that they were “targeted for and lured” into their mortgages. 

(Proposed Am. Compl. ¶ 125 (#163-1).)  These mortgages are express

and written contracts; the doctrine of unjust enrichment therefore

does not apply.  Plaintiffs’ proposed second claim for relief fails

to state a claim, and will be dismissed.

III. Motion for a Hearing

In light of this Order dismissing all of Plaintiffs’ claims on

which we have authority to rule under the MDL Order and denying

Plaintiffs leave to amend, Defendants National City Bank, National

City Mortgage, National City Corporation and PNC Financial Services

Group, Inc.’s motion (#148) for a hearing in connection with their

motion to dismiss (#117) is moot, and will be denied on that basis. 

IV. Conclusion

Defendants’ motions to dismiss will be granted; Plaintiffs

essentially concede that the Complaint is deficient.  Therefore, the

6
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Complaint, to the extent it does not involve claims assigned to the

District of Arizona pursuant to the MDL order, will be dismissed.  

Plaintiffs’ motion for leave to file an amended complaint will be

denied on the grounds of futility; the proposed amended complaint

fails to state a claim upon which relief could be granted. 

Defendants’ motion for a hearing will be denied as moot.

IT IS, THEREFORE, HEREBY ORDERED THAT Defendants’ Motions to Dismiss

(## 87, 116, 117, 118, 119, 120, 121, 122, 124, 125, 126, 127, 129,

130, 131, 132, 158, 223) are GRANTED on the following basis: We lack

jurisdiction over Plaintiffs’ claims that were transferred to the

MDL; we thus do not rule on the motions to the extent they address

Plaintiffs’ claims related to the formation and/or operation of the

MERS system.  The motions are granted with respect to Plaintiffs’

remaining claims for relief.   

IT IS FURTHER ORDERED THAT Plaintiffs’ motion (#163) for leave to

amend complaint is DENIED.   

IT IS FURTHER ORDERED THAT Defendants National City Bank, National

City Mortgage, National City Corporation and PNC Financial Services

Group, Inc.’s motion (#148) for a hearing in connection with their

motion to dismiss is DENIED as moot.

DATED: January 11, 2010.

____________________________
UNITED STATES DISTRICT JUDGE
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